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July X, 2021

Mr. Christopher S. Shultz
Acting Commissioner of Financial Protection and Innovation
Department of Financial Protection and Innovation
California Business, Consumer Services and Housing Agency
2101 Arena Boulevard
Sacramento, CA 95834

Dear Acting Commissioner Shultz, 

The Innovative Payments Association (“IPA”)[footnoteRef:1] is writing today to begin a dialogue with the California Department of Financial Protection and Innovation (DFPI) around the Earned Wage Access (EWA) industry. The IPA counts a number of EWA providers among our members, so we appreciate the opportunity to provide an overview of the industry as it stands today and discuss principles for regulation going forward that we believe would appropriately balance consumer protection and innovation.  [1:  The IPA is a trade organization that serves as the leading voice of the electronic payments sector, including prepaid products, mobile wallets, and person-to-person (P2P) technology for consumers, businesses and governments at all levels. The IPA’s goal is to encourage efficient use of electronic payments, cultivate financial inclusion through educating and empowering consumers, represent the industry before legislative and regulatory bodies, and provide thought leadership. The comments made in this letter do not necessarily represent the position of all members of the IPA.] 


Millions of American workers must often borrow to manage financial pressures before their next wage payment arrives. Situations such as this can be exasperated when unforeseen circumstances (such as a global pandemic) arise and have a direct impact on a household’s financial health. In 2018, the Federal Reserve released a 2018 Survey of Household Economics and Decision Making, in which some 12,000 households were asked about their finances, and the most notable highlight of the report is the fact that 40% of Americans would struggle to come up with $400 to pay for an unexpected bill.  

According to the Bureau of Labor Statistics, nearly two-thirds of U.S. private businesses use biweekly, semimonthly, or monthly pay periods. A study by the Financial Health Network found that 38% of respondents reported timing mismatches between income and expenses as a reason for using short-term, small-dollar credit. According to the Consumer Financial Protection Bureau (CFPB), there are several obstacles that prevent businesses from easily implementing shorter pay cycles for their employees, including, but not limited to, cash flow limitations on businesses that depend on incoming payments and receivables, which subsequently need to be processed and deposited.[footnoteRef:2] [2: 2https://www.federalregister.gov/documents/2020/12/10/2020-26664/truth-in-lending-regulation-z-earned-wage-access-programs.
] 
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EWA products have recently emerged in the marketplace as a new option for employees to meet short-term liquidity needs that arise between paychecks without turning to more costly alternatives like traditional payday loans or overdraft fees. 

When financial stress occurs, there are not always readily available options for many American consumers, and the options that are available can be costly. For example, according to the Financial Health Network’s April 2021 report on EWA, many consumers in financial distress typically utilize one of three options: Overdraft (avg. fee: $35), Title/Payday Loans (fees range: $15-100, but $500 or more with average rollovers[footnoteRef:3]), or Pawn Loans (fee range: $75-$100). Alternatively, according to the same study, the average amount an EWA consumer paid per advance was $2.59-$6.27.  Recent research by the AITE Group also confirms that EWA is a remarkably effective substitute for payday loans and overdraft fees and enables an overwhelming majority of workers who were previously reliant on them to not need them at all going forward.[footnoteRef:4] [3:  https://www.pewtrusts.org/-/media/assets/2016/06/payday_loan_facts_and_the_cfpbs_impact.pdf]  [4:  Leslie Parrish, AITE Group; DailyPay Use and Impacts: A Summary of Consumer Survey Findings (July, 2021).] 


EWA products seek to address the gap between consumers’ hours worked and receipt of their paychecks by facilitating real-time access to earned but as yet unpaid wages. At present, EWA providers have developed a variety of business models and solutions to shorten the gap described above. Generally, these programs involve an EWA provider enabling employees to request a certain amount (or share) of accrued wages and disbursing the requested amounts to the employee(s) prior to their regular payroll run date. However, given that this is not a one-size fits all marketplace, the IPA believes that regulations should be tailored to address the risks and opportunities that each EWA model brings with it.

It is critically important to understand that EWA products and payday loans are not remotely similar, and in fact, have nothing in common. Any attempts to equate the two have no merit. In brief, payday loans are loans that allow workers to borrow now against their potential next paycheck to meet their financial needs today. EWA products provide access to money that has already been earned by work that has already been performed.  The appropriate legal analysis regarding the regulatory classification hinges on whether or not the pay is earned. If funds provided represent net take-home pay, much like accessing equity in an insurance policy, the transaction is not credit. After all, employees earn money as they perform work, not when they are paid. Similarly, in situations where an employee quits or is fired mid-pay cycle, that individual is entitled to his/her earned pay. This is undisputed, and in fact, some states, like California,[footnoteRef:5] mandate that in these situations the person in question must be paid his/her net wage balance immediately.[footnoteRef:6] [5:  see Cal. Lab. Code § 201(a).]  [6:  https://www.jdsupra.com/legalnews/how-do-you-have-earned-wage-access-1909144/.] 


Numerous studies[footnoteRef:7] have found that employees who have access to their earned income have more stability at work and are less likely to leave employment. EWA also provides a benefit to employers in the form of reduced turnover (and a reduction in the costs associated with retention and recruitment).  [7:  See Todd Baker and Snigdha Kumar, The Power of the Salary Link: Assessing the Benefits of Employer-Sponsored FinTech Liquidity and Credit Solutions for Low-Wage Working Americans and their Employers, M-RCBG Associate Working Paper Series No. 88 (May 2018), available at https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/working.papers/88_final.pdf (last accessed Nov. 13, 2020); also Center for Social Development at Washington University in St. Louis, Workplace Financial Wellness Services: A Primer for Employers, (2017), at 10 available at https://csd.wustl.edu/17-33/ (last accessed Nov. 13, 2020) (EWA helps employees “eliminate[] costly short-term loans” and “moderate income volatility”).] 


Additionally, the IPA believes that it is critically important that every EWA provider should comply with the respective wage and hour laws of the jurisdiction and state where they are providing products. Employers should review and understand the details of any wage services they are providing to their employees. Ultimately, workers should be able to determine for themselves how and when they decide to receive the wages or payments they have earned.  

The IPA and our members regularly work with policymakers, regulators, law enforcement, and merchants to identify, mitigate, and resolve consumer related issues. As we mentioned earlier, we hope that this letter serves as a beginning of what will be a much longer and detailed conversation around EWA products. In that spirit, the IPA would welcome the opportunity to meet with you and your staff as the next step in this conversation. 

Thank you again for the opportunity to share our views on the EWA industry in this letter. If you have any questions or would like to schedule a meeting, please contact me directly at btate@ipa.org. 

Sincerely,




____________________
Brian Tate
President and CEO
IPA
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